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Virginia's General Assembly passed legislation aimed at nullifying the federal individual mandate for citizens of that state. Legislatures in at least 33 other states are considering similar measures. 2 Many constitutional scholars believe that these challenges are mostly for political purposes 3 , unlikely to be taken up by the Supreme Court 4 , and unlikely to succeed if they were to reach there. 5 
Background
The Patient Protection and Affordable Care Act (PPACA) has, since its introduction as H.R. 3590, provoked enormous opposition from its conservative opponents. With its passage into law, part of the resistance effort has moved from Congress to the courthouse. Indeed, only seven minutes after the health reform bill was signed into law on March 23, a collection of 13 state attorneys general filed suit in Pensacola, FL, challenging PPACA's constitutionality and demanding that their states be exempt from its provisions. 6 The Commonwealth of Virginia is mounting its own challenge. Virginia's General Assembly passed on March 4 the first state legislation attempting to directly nullify portions of the bill. Specifically, it "prohibits the federal government from forcing its citizens to purchase government-approved health insurance." 7 Virginia's attorney general filed a suit challenging the new reform law on these grounds. Legislators in 33 states have already filed or prefiled parallel challenges, based on the American Legislative Council's model legislation, and lawmakers in at least five other states have announced similar intentions. 8 Given the hurdles a repeal effort would face, the greatest of which is President Obama's veto power, many Republicans now see the Supreme Court as their final hope. "I think there will be a lot of ongoing litigation for years to come," says Senator Jeff Sessions (R-Ala.). 9 Many constitutional experts and health reform supporters believe the challenge movement is largely symbolic and unlikely to succeed in court. "I am prepared to say it's complete nonsense," said Charles Fried, who served as solicitor general under President Ronald Reagan.
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Beyond the legal rationale for these challenges, the Supreme Court would risk inviting a serious confrontation with Congress and the president if the court should invalidate any major portion of the health reform law, some experts claim.
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In fact, federal judges in general have been historically unwilling to overturn congressional legislation. 12 Critics of the health reform legislation point to several recent Supreme Court rulings curbing congressional power. David Rivkin, who provided counsel to the 13 attorneys general filing suit, cites United States v. Lopez and United States v. Morrison as cases in which the Supreme Court sought to limit congressional authority under the Commerce Clause of the Constitution, the first time it has done so since the New Deal. 13 "There are such significant issues that the court could very well declare the bill unconstitutional," said Senator Saxby Chambliss (R-Ga.). 14 The lawsuits have generated considerable interest in the legal community. Reform opponents claim that PPACA improperly employs the Commerce Clause, which gives Congress the power "to regulate commerce…among the several states," as the basis for the federal insurance mandate. 15 16 Reform supporters contend that this view misrepresents legal precedent surrounding congressional use of this clause. 17 The lawsuits also claim that the Medicaid expansion outlined in the reform law constitutes an unlawful infringement of the states' sovereignty and solvency, and thereby violates the Tenth Amendment to the Constitution. 18 Reform supporters point to the Supremacy Clause of the Constitution, which establishes that the U.S. Constitution, and federal law generally, take precedence over state laws, and even state constitutions.
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A third charge levied in the lawsuits is that the tax penalty on uninsured persons violates the constitutional prohibition of unapportioned capitation or direct tax. 20 The federal government is only authorized to impose specific forms of taxation. Article I of the Constitution permits excise and capitation taxes, while the 16 th Amendment created the income tax. 21 Although the tax penalty is structured in PPACA as an excise tax, reform critics charge that is actually a capitation tax, the revenues from which are constitutionally required to be apportioned to the states according to population. Given that PPACA does not apportion revenue this way, opponents claims the tax is illegal.
The resources below are arranged to help readers understand the legal challenges facing the Patient Protection and Affordable Care Act. The first section provides descriptions and links to news articles with background on these challenges and their overall prospects for success. Next, you will find descriptions and links to information on the legal arguments underpinning these challenges. Finally, we present descriptions and links to articles debating the merits of the challenges. You will also find a list of experts with contact information.
Selected Resources
Please email info@allhealth.org if you find that any of the links mentioned in this toolkit no longer work.
NEWS AND BACKGROUND
Virginia first state to challenge federal health insurance mandate, March 5, 2010 Barbara Hollingsworth, Washington Examiner www.washingtonexaminer.com/opinion/blogs/beltway-confidential/Virginia-first-state-tonullify-federal-health-insurance-mandate-86632032.html Virginia is the first state to pass legislation that would forbid the implementation of an individual insurance mandate in that state. Such a mandate, which would require virtually all Americans to have health insurance or else pay a penalty, is a core provision of health reform legislation passed by the U.S. House and Senate. Legislators in more than 30 other states are considering similar bills. A constitutional amendment forbidding implementation has passed in Arizona, and is on the November ballot for voter approval or rejection. In Partisan Battle, Clashes over Health Lawsuits, March 27, 2010 http://www.nytimes.com/2010/03/28/us/politics/28govs.html Kevin Sack, New York Times Discusses the legal battles being waged at the state level over the health reform legislation. In several states, conflict has erupted between governors and attorneys general on opposing sides of the aisle.
Health
Is there a legal case against the health-care bill?, March 23, 2010 Ezra Klein, Washington Post http://voices.washingtonpost.com/ezraklein/2010/03/is_there_a_legal_case_against.html?hpid=topnews The author notes that approving the Senate reform plan in the House through the "deem and pass" technique might have given conservatives something to work with in a court challenge, but the House leadership chose not to use that approach. Challenging the individual mandate is less promising. "So is this --or any of the other challenges being contemplated by conservatives --likely to work? The basic answer is that the Supreme Court does not like to invalidate important laws passed by Congress….To put it very simply: This is good politics for conservatives but an unlikely legal strategy." The authors discuss previous court cases that they believe limit Congress' regulatory power under the Commerce Clause.
